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. i e - direct 


u 

phone call? 

A 

hear you? 

A 

Q 

A 


ha the defendant, David Herndon. 

defendant do after you made that 


c.ose to me. 

up, please, so the jury can 

close to me. 

mything to you at that time? 

Yes. 

a 




i ay to you? 

jacket, take a gun out and said 
"This is a .1 iv me all the money or I'll blow your 

head off." 

you standing — you were standing 

on the left at that point? 

A v 63 , 

Q Vias vour back to the wall? 


A 


; es. 


Q where was the defendant with respect to you? 

A On the left side and his right shoulder turned 

to the right side of the bank. 

0 You said he pulled his jacket open. Would you 

indicate to the iurv exactly what he did at that point? 

A (Indicating) He pulled his jacket like this. 







f 







A 


3 




. -root 

' say to h:'v ? 
i r'. i r.tf. " 

>' tinrf further to you? 

1 not joking." 

. - Did you have any further 

, then he run out from the bank 

to you you to him "You're 

•g l'ur the- to him? 

tu him? 

von . 0 really sick. I called 

•hnl ance. " 

A.at did the defendant do? 

1 he ban 1 to the street. 

1 do at that point? 

2 t th.it that. I think he was 
iim to the street — 

ircu re, T couldn’t understand 

iv ;>eat that, Mr. Silverman, 
by the reporter.) 


*4 





1 

I 

A 4 | 

') 


- direct 

3 


o iov.’ the defendant at that point? 

4 


id you follow hin? 

5 


tv nint hs. 

6 1 





dofendar t qo? 



across; the street. 

8 , 


•.. ere did he qo? 

9 j 


■ ! the street back again, a little 

10 

i bit down 

dov/n to the Chemical Savings 

11 



12 1 


sing at this point? 

13 j 



14 





a T’latfcush Avr-nuo in Brooklyn? 

15 i 
| 



16 



17 


occurred after that? 


stop him he said, "We are brothers 

18 ; 



19 


1 pnened after then? 

20 1 


"I’m doing my job and second, I 

21 ! 

don't hoi 

others." That’s what I tell him. 

22 ! 




** 

What occurred after that? 

23 j 





1 . ight to the subway station, take a 

24 : 


« 


token out 

pocket, qo dovamtairs, go to the underpass. 

25 

qo to tho 

do. lie got on the -- tried to get on the 

- 



tried to get on the 





v., qo upstairs back to trie 


stre t 


the Con Edison place. That's 
They stop him. 

: you saw a patrolman stop him? 

Ci aid we have these marked 

case marked Government's 
i jcation. 


objects marked Government's 
r lentificntion. 

i . ) 

you examine Government's Exhi- 
inq to v.’itness) . Have you 

'ore? 

you had seen it before. 

r / 3 • 

/■ ;u see it on October 28? 

e bank. 

•j 0.1 eo it inside the bank? 


rinq that baq. 
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Cxrrincione-direct 


sc ' s. < Street station. 


that here ir Brooklyn? 


Yes, sir. 


ecurred at 2:00 o'clock on 


ti : at 1 * fon ? 


,e lacks came running down the stairs and 
c. to the underpassage to the 


northbound o 


c coring up on the northbound side, 

1 -'-c'. v . ■ . c.ine area yelling "Stop him, 

stop him, be ! brit 1 to rob the bank." I ran 

upstairc to Flatlush Avenue. 

0 Deice e i up the stairs, when you hoard 

that yelling, were you able to observe two men who were 

running? 

V , f .«’■ had come out of the underpassage on 
of th station and they were running 
down the n'c orr towards the stairway. 

THE COURT: In that subway station you can 

cross from the north to the south or south to the north 
vat, ■! the underpass; is that right? 

THE WITNESS: Yes sir. The whole station is 

underground. 

THE COURT: I understand, but pedestrians can 
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Ho .■.-u rt f' the 


on the corner of Nevins 
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.ncione-direct 


A 


8 . 


2 

3 


4 

5 

6 

7 I 

8 : 
9 I 

10 
11 

12 ji 

13 

14 

15 

16 

17 

18 

19 ! 

20 ! 
21 | 

22 j 

23 j 

24 

25 ; 


Street here in the courtroom today? 

A Yes sir. 

0 Would you point him out? 

A (Indicating) Sitting at that table. 

, ,L it the record show the witness 

.iant, David Herndon. 

Vt'l. c happened once you caught up with the 

defendant? 

e - ile came up and he says, "He's 

got a gun. He a gun. He's tried to kill me." I said, 

"Okay, I have ; ced him up against the wall. I 

put his ha ds uf m the air, gave him a pat search. I felt 

an object: in r s ri v . : t and pocket. I removed the object, 

a simulated gun. 

Q Glucer, would you examine Government's 

Exhibit . p.a < • . n;ilocation (handing to witness)? 

Can you identify that? 

A Yea sir. 

Q How can you identify that? 

A I scratched ray initials on the right-hand 

side. 

Q Have you seen that before then? 

A Yes, I removed it from the defendant. 

Q *. When was that? • 

A At Nevins Street when I had him up against 
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A 


9 


*- - - - • ’ Jk. 4. (*, t 


work. I went to work and — 


4 .ji law clinic? 


■•'RAH: Objection, your Honor. 

Overruled. I'll allov; it. 
that, if you recall? 
ot to work about 9:30 and I left about 


cribe what happened, why you loft, 

when yoi left, what you did? 

eit, I was feeling kind of 
I . . previous weekend — I had a little 

'. I tried to do, to take part, 

3 in it and it fell through and 
-r none'- problems and at the time I couldn't function 
at word properly, so I left. 

n ny way to my sister's house. I 
vi vti talking and after that point we got 

high. vent to \ii> house and got high. 

C What time was that? 

10 after 12, some tiling like that. 

Wj, it happened at that point? 
h Vie got high in his house. We had a couple of 

cups ot tea ant; then 2 left. I was going back to work and 


V 













1 

128 


A 1U 

Hem don -dire ct 




2 

I was 

sort of dovT. and T passed by the Mew York Pavings 




3 

Bank. 


r 


(• 


4 


0 

Did you ever pas3 by that bank before? 




5 ! 


A 

Several tines. Should I go on? 




6 i 


I 

... It wasn't crowded and whatnot. 




7 

I CTOt 

the 

's the way to get money if you need it; 




8 1 

so. 






9 1 


0 

•uyt. mg you specific you thought 




10 | 

of about 

the Greater liow York Pavings Bank? 




ii i 


A 

y, there were not many people 




121 

tiiero 

at 

all. I decided to rob a bank. 




13 i 

. 

C 

What did you do? 




14 


A 

5 and 10, bought a toy pistol. 




15 


c 

where was this 5 and 10 ? 




16 


A 

don't rr :*nbar the exact location, but I 




17 

think 

it 

was at aa.it n* and I bought the pistol and started 




18 

walking back to the bank. 




19 


r\ 

w 

Yes? 




20 


A 

Yes. 




21 


e 

Is this the one you purchased (indicating)? 


o 


22 


A 

Yes. 



23 


0 

Do you recall how much it cost? 




24 


A 

$ 1 . 99 . 


/ ■ I 


26 


0 

What did you do with that pistol? 

• 






A 11 


1 1 

129 

Herndon-direct 


2 

A 

After I unwrapped it, I stuck it in xny 


3 

rocket. 



4 1 

e 

What did you do then? 


5 || 

A 

to the Greater New York Savings Bonk 


6 

and walke* 

1 in to it and — 


7 

C 

call who was in the Savings Bank 


fi 

at that t 

• *no " 


9 

A 

•'ad into the bank, it was 4 tellers, 


10 | 

the guard 

and a customer. 


11 | 

C 

1 . where each of these individuals 


12 i 

wore? 



13 

A 

i er was standing at the teller's cage.. 


14 

The icst 

, were at their cages, different cages. 


15 

on the right side, 1 think. 


16 | 

C 

they spread out or around the bank or 


n i 

were they 

.; 1 to* ether — 


13 

A 

Spread out around the bank. 


19 

C 

1 happened — at this particular time 


20 

if you ca . lc.iL , would you describe what was going on 


21 ! 

in your mind? 


22 

A 

At : 1 t point, I was thinking whether I should 


23 

do it or 

how should I do it and will I get caught. At that 


24 

point, that's v;hat I was thinkiag when I walked into the ban) 

g 

25 

I 

checked to see whether the bank guard had a gun. 





h I' 


it | 

10 j 

11 

12 !| 

1.1 


12c 



ertidc. 

he 

. xy . 

cjunvds 

via ro 

wno - 

— at tda 

tine I 

V.'CrH 

s''). r- ■ 



. 

i ■. j 

1 * d o\ or 

to the 

npoi 


it slipr. 

o I Rt 

ar tftl 

15*.' 


on it. 



A 12 


1 slip.;, 
ctarted 


vConi •- lued next page.) 


17 

18 

19 ij 

20 j 1 

21 

22 Ij 

23 II 

24 ij 


25 




A 13 


pin 


to 



that? 

: around the bank. I wasn't 

it. yet. I wasn't all tha 
•.enough heart to do it at that 

over t r » r a. 

this -r. Elic who testified 


over to no. When he walked over 
glass of water, lie left no# 

. and was gone about three minutes, 

ild myself, “If you're going to 

1 •, . "or get it." 

r at the bank at that tine? 

/ custonero in the bank at all 
rt. unity to do it if I wanted to. 


l<i v "r. Elie? 

of the bank, 
to you? 



22 1 

A 

I'o, Ire v.’asn't. 

He cane back out. I told him 

c. 

21 

T v/asn' t 

1 -> well. I 

told him I had high blood 


2-1 

presov.::' ■, 

5 t: ? I sat down. 

I got back up and asked him to 



got me . • 

. r f 1 : i, of water 

• 









A 


1 


■■ilou-C Lroct 


do that? 


A 14 


d changed ny uind about doing the 
that I Kau told hit.. I was .ill an I I 
or he would think do:., thir/ w.v; 

-t no another glaus of water. uhen ho 
r .0 the phone. 

- thir phone? 

th' fieri;, about ten feet from when 
:i he cone back over to re, he said, 
e, nan." I, at that point, I know I 

bank, right? 


m 11 t ■ K» i 1 9 •« p ^ % -r ». y 

.ons about what I was doing in the 
•-arte. . oing out the ban);, right? The 


: o it of the bank or did you run out? 
t iking fast. I was walking fast. When 
o ; ' • bank, the bank guard stoppo. rtr*. 
e you an ambulance and I want you 
I said, "No, nan, that's aJ1 right." 

^tcr. uo kept following me. I started 
r; then it broke into a vrot. I ran across 
:ovn tlie street. He was still following rae. 







A 15 

• at -cross 

r tha first glass of water? 

• the first glass. 

-hed to have a second glass of water? 

Right. 

tr. rsty at the time? 

» v IT t of » 

testimony then that you never pulled 

he nank? 

illad it out in the bank, right. 

* s t onony here — Let me ask you 
.ie, "This is a stick-up, crive me 
e i ->nk or I'll blow your head off"? 

’io I <' idn ' t. 

<* h:- that up? 

A Yes, he did. 

1 ith about everything else, but he 

' RT: Objection sustained. Tat' s argu- 

five. 

- *en was the first time you took this pistol 

>u walked into the bank? 

never took it out. The policeman pulled it 

out of my pocket. 


remained in your pocket from the time you 




' ■ . ^ 



> 

i ■ • , . . ■ . 


H 


A 16 

11TL.) 2;viCi v.a 


2 ! 

/\0 -fc —« * * • 4 >y 1 wi A • J l/i •'11411 -I U -ok 


. 



4 

5 j 

ujiTijij ; j o . . ,xiCA : 


6 ; 

ca v 

4 * r 



.•«:■■» . ini . : 


8 ! 



9 I 



10 ! 

iit_.Llo.tr l. 

1 

n 

JirooViyn, Vcr!: 



Jan-' , 197!> 



10: ID ■■j.n. 



' 

1 

16 ! 

if/ vv.-0Ij ‘ lx*-> hXi aj R r (Jhi< I U • %.! • i) • iT • 


17 


1 

18 1 


1 

16 



20 

21 


1 

22 

ARLYf-:; 'JtlG.\L 


C / 2:i 

.u: ;; Ol’l ltliO, C0bi*V iU.VOi^ti 


24 



25 
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A 17 


2 Appear.' uc. 


:. >rir.:v 


v i L oi. YorJ 


’ t *■ - w* ^ • 

mi cod ..cater. Attorney 




. 1 e i o ty 

iMiint 





V>V. 




u. . y'. ti'i 11 


ft 18 


nra3 ea ~e for sentencing 


bavia. ..erndon, 15 CR 1 52. 


r \ : Gould, Assistant: United 


- r ii.utin.j Lor fir. Cochran who is 


non So3 t „er, for t.lu. Legal 


u« ' -l.aanL Lnvid Lernuni 


• .1 lierna <n, do you have anything 
impose: sentence on you? 


Ms. Selt ;er v/ould like to 


c sentence. 


’ci! ' -au 1 i 


t'.o'.re anything particular t.iac 
uyV The lav, allow:; you to speak 


v >e • Lou have ^ rag,it to 
r at to allocution. 

ay anything at this point? 

v. • : /es, sir. I would like to say 

i i tat.* seriousr .*.<3 of the or j me . 

•id you go over the probation repor 

with fir. her a .on? 


MS. ShhTZa.K: Yes. 


- i • ' Vi',': I understand the ooriousne.es 


of the cr.;,n' 


Tih COURT: ikien did you go over it with hint? 


Mb. dLLTZid;: This morning 


7 







A 19 


,1 


i 

*u Ln».: aefiOti uie.'iJ o_ lue Ot i 
And 1 wculo like t.o say thac 
c : uk; 1 aia walk into the 
/ it out. 1 turned around and 
olio ..my wei>_ ■ i >d -li tno Court.--! 
u \ helping . 1 / family and 
>ul . like to stay in i.y home 
. :oh T can. 

jld not impress how i feel j 
J, what took placo. I 
i c!ia;uo I am worthy oi 

; about it. 

;ou ), ive anything to nay, 

i 

, I 

* a»dec«l 1 h-iVa discussed this 


l 


18 

pr* 


•jo 

21 ‘i 


90 ( 

*•- I 



It 


to 


25 







: : a . / experience that on Many 

• ation department in capable oi 

probation report. I don't deny 
t th: . report is inaccurate, 
let--. And it. makes conclusions that -- 
he Probation Officer has to tall; 
a\d then he has to (jive his opinion. 

. U , p- I know this defendant pretty well. 

.a .;nq an accusation that has no basis. 




9 


A 20 s 

/our honor, the report says tin 
'> attempting to rob the bonk.. 


J a trial on this. 3 ioel 


‘port is many in tccuracie' 


was tiio probation officer? 


Hona.au Sachs. 


Fiona 1< iLch; available? Wo will 


■ror^cond call. 


the conr 


' *:r call.) 


r, you nay that there are inaccuracies 


:n* you to < ;o over it page by 


iccuracy to the Court. 


Vcs, your Honor. 


”t. u.i th. t the probation report 


a;. urate. 

■/n the po.-aibil i t> of the fact 
. n ; the report will make an error. 

Are there individual things that 
a r [, oat in this report? 

■anting out that the report is 
incor.pl te in an; of itself, that is unimportant. 

Perhaps it v/ould not bo sufficient 
re . > . nit i .t to your Honor that your opinion 

could be -,way»:U one way or the other by your reading 
oi s report. .ho report is totally inaccurate. 


I 





report it. 


A 21 6 

ucm tint upon picking ip thi.: 

. picture of this uuin that in no 

• rrnlo;i. 

a.i'i Mr. iiumaon testified before 

lot of Mr. Herndon. 

, r i.ipr; better titan t to 

.MCIit . 


f) ( 

10 

11 

12 i 

13 ! 

14 

i r > i 

16 i 1 

17 ii 

18 

in ! 


inaccuracies in thin report, 
iroj : t this report page by page. 

J •nil t a c t with page 3 which 
- . -.it’ nt admitting hid 

i i t ■ t it: attempted a robbery 

Y *• \y* Hoiior. % nc'vcr 

• . Timi. is \/.»at the report 

' i v t ■ .1 an a ttcs. pted robbery. 

t,. .L what lie saia, Mr. Sachs? 

I don't reiuaitli ev exactly w ut t!ic 
in the defendant's statement, yos. 


20 

21 

22 

23 

24 


- <e Ten.: in' atLaito his guilt. 

M3. .1.will: Mr. hornbon has never from my 

. anyone that lie admitted to anything 
ays that lie admits to attempting to 

roll that- bant. 



25 


That was t ie statement that was 









’ T " 

rt 

7 1 


1 

A 22 


nwi to mo • 


2 

'iuat was the statement that was 


3 

made? 


4 ; 

your Honor. 


5 i 

bid ho toll you that h .• attempted 


6 I 

to J-.V' tllO h.li';.’ 



. , your renor. 


*; 

... h.n’x : Ho, I didn't. 



:< . Honor, tiiat was a mi sunder- 


10 | 

Star- r, . 


11 i 

,I " : . I: .sunders tar.ding? 



> ; r.y u.vJc-rstanu .ny of the 


nit. 4 . t ■. J fondant never admitted to attcu.pt' 


14 

iny to i\ ’) t bank. 


13 

a uju take the* witness stand at 


16 

the ti.r.** of trial. 



I do not Know how Mr. Sachs got 


18 

the idea. 


19 

THL COUHT: He just told you how he got the 


20 

i a. .i - > . hernclon used those words. 


21 

Mr. Herndon now denies this. 


22 

MS. SEITZliR: David Herndon admitted that he 

(■ 

23 

v/u3 . d into i• bank, with the intent to rob it. 


24 

THE COUkT: Then he changed his mind. That was 


23 

his defense. Tho fact is that intent was involved. 






intended, or attested to 


v< that lie Said lie- attc: pted 

1:3 the second inaccuracy? 

u'i to rc,o the bant. 

\:i t:v‘ intent to rob it. 

. tri.-i unuer until, ho 
. .10 l ■. l n j disc. lie was very 
t' ti ouy wan very calculated, 
r': e t;. the ini iJ to rob it. 
it cl ar to you. 

11 iionor, there are certain 
• ti.iract.erir \t.ion by the 
va , j } / and ol his relation- 

t.iat out to me puye by puyo, 

age 3. On pjye 8 there is a 
...o:is relationship with his 

discuss a woman who lias been 
. 3 . She die not cone into his 

J I J. I • 1 • 

oribes !!r. Herndon's relationship 














10 


10 

U P ’*’*• li 1 convinced of this ,it would 

help me to understand his present situation, 

if 1 kn;v» what his background was. If 1 
knew L:if 1 ind of household that he was brought up in, 

* *' wo»u elp ne to understand his present situation, 
ff I k:, o that tin hou hold he was brought up in, 
v.vjs qui La c!i. otic. 

- hhLT/’ihU: Tnat is .just my point. The 
defendant say? t int t ; i : household was p irfeebly fine. 

I ■ 'ivor 3' tli 1 Probation Department has spoken 
to his sinter. 

I it. SAC! : \:o'j r 1 have. 

TJh. COl'uT: !!i*. Sur-’ts saj3 he did speak to his 

sister. 

J'S. Si.bTia./t: hhe is very stable and a very 
solid person. She had a very good effect on the 
f-r< lily. 

TUL COUdT: I night very well understand his 
position and I nigat have given him a lighter sentence 
because of it. Hr. lierndon doesn't like it because 
it is a slur on his mother's reputation. 

I don't blame him for that, he is entitled to 

that. 

SELTZER; It notes that the defendant's sister's husband 

and this is the same sister, it \deutific 3 hex husband! 




a 26 

ci, .Anal who is Known to this 
Cos i t. b . :n not his sister's hunband. 

r-in-law. Her husband ? 


Rol ort Connor . 


Conner? 


■ a ,.o criminal record. 


:nt ...ay be an inaccuracy. 


a i ore; ibility. There in a 


. . n..inLorproto n on, 


» . : 10, bow it d - -orii.es the 
do icription her. in of an 


. l.'.'c neocssit > . 


: n to his apart .c.;:t but ur. it 
it uoc:> not jest have t -o 


ba: c r.ect . ■ 1 tl - ^ . 


nodi, a with in iccuracic 


you there at the apartwont 


report? '..ere voa there. 


h P . . AC i 1b • fas. 


could you describe uiat apartment. 


M bACiib; As it uppearedln npril or I97!i, - 


"•••. . Which ot course means th it he 







ho. e 


A 27 


1 US 


last. 


v 1 * 


uuy. 


•.: 11..* t 


i -ur Honor, I had ’/aited untie Che 
e r.y report would be du, to 


Ho had just moved in. It obvious 
’ nice. 

i 

it' until the last £o.t.ihlu 


rv t. Can you dencriL j to us 

. vv- 1 like? 


if-re was just bare necessities. 

; husg on the wal*. There were 
a co . .-on cuixro there. There was no 

act he a;; irf icnt at all because there 

was — 


because there were no finance*, 
ka’t Know about that. I an* juet 


givt-.vj 


MS 


y On :*rvat.ions. 

You could have waited a little 


longer. 

Mr. SACHS: X waitou as long as I could. 1 
waited until the last day when the report was due. 

The report had to be written. 

MS. snLTZLh’: You have reported facts that are 


going to bt held against Mr. Herndon 




Hi: COUl . : 


A 28 

x \i.ir, not going to nold it again3t 

Hr. Herndi Vf \j rc suggesting it to me. 


MS . 

SELT:'' 


*m { r. « 

i i»JL S a. i 

an indication of the v/hoiu 

attitude o: 

this 

re 

To 

go and visit his ..o. ■>; 

when ho ha: 

ius t 

li 

wd there 

for about three o: four 

week;; jhI . 



. chance 

to decorate it I think 


is vi r . t .ink that is the attitude of this 

report. 

. 1 :n you em't think of enyt’.tng 

else, then it is attitude. 

do \hoafl, Ms. Seltzer. You are tolling me 

What is the next page. 

MS. SELTZER: Page 12 where there is a 

discu :.i\ : of t . ' i rscription of Mr. Herndon's 

This 

relation; .. also an inaccuracy. 

The report on one hand indicates that lie has 

been in ~w< . i\ contact with the Druy Control 

Commission of the State. 

The Drug Control Commission has indicatod that 

In his urine, 

he has >sribi< residue/except for alcohol in his 

specimen. 

Till-: COUHT•- Does the report contend that he is 

taking drugs? 

MS. SELTZER: The contention is that the nar¬ 


cotics parole officer has advised U3 that the defendan 



14 


12 ; 


MR. 

13 ! 


Mr. 

14 


sine* -4 his 

15 


Till 

16 


drugs? 

17 ; 


MS . 

18 


contact wi 

,0 


a habit of 

20 


version of 

21 ' 


THE 

22 ;■ 


opinion. 

2;< 


MS. 

24 


deseriptio 

25 


r T** J1 ' 



1 i i < < 


A 29 

ha?: Lth probation. 

Tii); < T: Did ha have bi-weekly contact 

with probation? 

is in contact with that of lice 
If u.'-.ea tiro there would be none trace of it in 

his system. 

often does he have contact witn 

the parole- officer? 

Bi-weekly? 

THE DEKEHbAHT: Weekly. 

< :f he has even more contact with them. 

MX. 3111/1 SR: That is correct. 

Mr. Herndon has not used any form of drugs 

si his a :n c . 

’< /: Where doc3 it say that he uses 


: On page 13: He has had weekly 

contact w.. , cocaine for the past four years. He has 
a habit of approximately $35 per week. That is their 
version of what happened. 

THE COURT: You are dealing with Mr. Sachs' 


I don’t know this man from their 


ahead, Mr. Sachs. Was he in 
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contact with his ; -ar uo officer? 

MR. SACHS: he was in contact not with hi 3 

parole officer but hi3 x^arole supervisor. The super¬ 
visor :iL.H i tl\:t just as I have written here that 
the d. fenu iiit admitted to having sporadically taken 
coc&iro. . ; i«. is on page 1- , f 

ihi c :ter.-.ant has a weekly habit of approxi¬ 
mately $J5 per week. 

THE DLKEWDANT: I do not. 

Tin: COURT: How I realize that does not match 
up with hir. parole office’s opinion of h in. That 

is not their fault. 

MS. SELTZER: Perhaps they did not give him a 

proper oxanj.ntion. 

I 

THE C ;R7: bid you have contact with cocaine? 
Ask hin that. 

MS. : Did you have contact with cocaine? 

THE bEI’EdL'Ah’T: I have not. 

THU COURT: Did you tel), tliis probation officer 
that you had i : 1/ contact with cocaine for the last 

four years? 

Do you ..ant me to bring the parole officer in 
and I.-ha::..if he told Mr. Sachs that this defendant 
had sporadic coni act with cocaine? 

MS. SELTZER: That v/as in the past. 

__I 


/ 
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1 i 

that the pa3t or was that-, up to 


I 

2 1 

the present? 



Oo sr • to briny him in? 

V 

4 

iji-J i • iiO • 


i 

5 

You don't want him brought in. 


6 ; 

ay s be le.r.ls to be sentenced. 


n 

/ | 

u wants what? 

» 


8 

MS. HI*. <: Mr. Herndon ha:; advised lie since 


9 i 

t '.at lie ha3 not gone near drugs, 


10 

i i;-; rha t .Lion up until the present tirae. 


11 

Hoc rh rin Hr. Sacha mi:.'understood him. 


12 ' 

ids Mr. Herndon was lying. 


13 | 

Is t.' a possibility you were lying? 


1-1 

T told M-. Sachs tliat prior to 


1 r. 

1«' 

■ ■ y arrest . ; : coi using cocaine every week, bi- 


16 

w. >kly . I told him that I would get it every time I 


17 

• ui u:. : cocaine. That was prior to my 


18 

arrest. 


19 

THl. COUhT: All right. Anything else? 


20 

Ar< t :. . ' . other inaccuracies? 


2\ 

Mji. SELTZKil; It is just the parole officer's 


22 

word again - Mr . Herndon' r. . That's all it is. 

0 

2.1 

Th ■ t< nits that he has taken show that ho has 


24 

no drugs in his system. They find no drugs in hi3 


2f> 

systora, your Honor. 


u » 
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TiiL Co : . V: .ow Jong docs it take to trace 

evidence of cocaine, of drugs in the bloodstream? 


3 i 


; li . r.ACil; 

... I wouru say would ii^vc to 

4 

bo Cel 

ught ratin’/ 

quickly. 

ft | 


Ti I L COL 11 

now long, 24 hours? 

6 



• , V 

7 


i.ll. eOv. * 

..a: '[One a drug addict knows he lias 

8 

a dal 

fur a ti 

i V- r y Friday. And lot's say 

‘1 [ 

that !. 

1 nows l i 

. > i .joi ny to Lake the tost every 

10 

Frida 

y • uppo. • 

if : r he took t- test on every 

11 

l-'rid . 

y ni* ’ ♦. ho 

.. .1 1 a'- cocaine. Would that snow 

12 

Ui > v:’, 

. • i he was 

u.v on tiie following Friday? 

18 i 


Ml. . ’■. >C: * 

li re is no way that it would show 

14 

U;>. 

It \;ouId ■ 

too 1 / to. 

1ft 


ftiir. cou: 

au aid visit dr. Herndon’s home? 

If. 


! Li . !> A C ’ i i 

• : Yes. 

17 


t.ic cod: 

ft: Was at a week thy? 

18 


nr.. bACi; 

1: It was. 

10 


TiiL DLFi; 

.iD.ft.,.': ..ednusday. 

20 


VIiL COl... 

. : Are tr.aro any other inaccuracies , 

21 

1 

Mg . L 

e lt:n-r? 




.1ft • ft; .1. 

Year donor, i’.r. llor.idoi. has not 

2.1 

bee) 

using drug 

Vn« re i.; r.u way that he can prove 

24 

that 

iio has not 

u.'.oi any drugs since the time of his 

2ft 

arr i. 

c last Ucft 

o.j . . ft .at is the case also. 
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He was sent to the narcotics Addiction Control 
Commission. 

Is ther'. anything else wrong with the report? 

MS. SHI.TZER: Yes. 

THJ: COURT: Where? Point it out to me. 

MS. SLi.TZCR: As far as employment is concerned 
the report i; iicates that he has had only one employ¬ 
ment or one job that the Probation Department was able 

to verify. 

fir. Herndon advised me that there was a letter 
sent to the Probation Department by his employer. He 
lias been ci..pi< red since December 1974 . He has worked 
at the same place from June 1973 to January 1974. He 
is employed in a job that, concerns youngsters. His 
extra time is uncompensated for. He recoicmends and 
guide’ these youngsters. He is qualified and able 
to carry out his responsibilities. I would ask 
Mr. .Sachs why he did not take that into consideration 
when he made his report to the Court. 

MR. SACHS: There were letters sent to these 

people. 

MS. ShLTZUR: I called the woman and I spoke 
to her myself. She is always available. She said, 
if I can lie of service please call. She is at 

Oh7-8701. 





Ill 


n u i 

SACHS: T (Ur: call the woman who he Is 
employed by at: the Probation Department. 

VS. STiVZFP: :*rrf did you speak with her? 

M R. S' PS: Fi.o ’id forward that letter to us. He 
did work tr a hjlr brother from lCf'B to Ihfh, as a 
child c n re counselor. 

TIP", fo- '■?; i ro.-. rived a letter s tat Inf; he was 
employed by th f Probation Pei»artmi en ^ Did you receive 
that, lett.'-r, M r . Sachs? Show him the let* er. 

(Vr. Sachs examines the letter.) 

»-*S. SV7T7.FP: Your Honor, Vr. Herndon has been 
employe, 1. e rrtire probation report is full of 

inaccuracies. 

TP c r It 1 oosni'. le th.at it Is.T will 
assume that he was m-fleetful. 

VS. SFTT”PP: Your Honor, he has been a little bit 
more that reflect fu:, in view of the f. et that his 
Employment ' >s been food. Pc has a pood work I’ecord. 

He worked. P« has worked for the L Y.U. Law Clinic. 

It is ny responsibility as his lawyer to protect 
the 

my client. T have / responsibilty of imparting to the 
Court the r.lowins reports that I pot at out him. I do 
not se*> any mention of that anywhere in this report.The 
are plowin'- reports in that letter about my client. And 
T wanted t,h° probation report to reflect that. 
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20 


Why didn't he contact hi3 employer? he would 
have heard all of the details. 

They were contacted twice by letter, 

They failed to respond. 

Tlh: CO’’.'" 1 ; Would you want ue to put Mr. Sachs 

■jr. ■ “ outh ’’'■. « 

MS. I am not saying he is deliberately 

not |>,;Ltir. ; . i thing in here. 

THU C Oh. 

MS. iV. : : Your Honor, there are comments 
1.. r seriousness, about his attitude, or 
ot <>i;ri - r. and that is going to be taken 
itii account • 

\ i -v I Lr.e report. uliould have 

jj.cie 1 •ci t . . *: hero are a lot ot inaccuraci.es, 
H ir; a vi-ry u ious n ,n. 1 know it. I want them to 

<5 t y t).ut ] . - t v» i serious man. Anc ho recognizes 

the gravity of his offense. Ho in remcrooful. llct 
sh at'Ld be ’ e tt r d. And I think the report should say 


that . 


TH.: COURT: That's the point. 

MS. ShLTZHH: Tour Honor, 1 azn asking you to 
take thin into consideration. There is one more thin< 


that. I would 1 i ko to ray, 


TH. COURT• Make it short. 


, r. 
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1 I! 

2 

3 

4 




0 I 


10 


11 

12 

13 

M 


15 


' 


1 

Hi !| 

17 

18 
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MG. GliLT'/.GH: 1 would just like to say that 

thin report does not describe my client. T don't 

oven rcco; rh r.'o him from this report. 

TIP COURT: The report does not comport with 

v/hat Mr. ih-rndon t-'lls you. 

M.G. 'Put’s all there i'« to it. It 

oi ue facta that I know, 

a : 1 k not' ' ■ • •. 


V , i rui't !)>■•{• it too ways. 


MS. 

G; ,1.T’« 

’.MR.: Tour Honor, lie does 

have 

a ijood 

>rrec'j 

• . T! 

i,. r. part says that lie i : 

not 

a serious 

wor’er. 1’. 

r i ; < 

?i a loy si. 



Cl. 

< r 1 y, 

Mr. Sachs did not put in 

the 

flowing 

p'ro'C 1:" 

* T h. 

bad a brat my client. 



Till 

COl HI 

V: 1 . : didn't h ’o to tell me 

about, him,, 


I Know won about hin than the report tells me. 

MG. GMLT2MR: It is information of such a 
nature that I was hoping it would be seen by your 
Honor. 


20 11 

21 ! 

: 


22 


s 



23 

24 | 


Til. COURT: Has he come up with a different 

defense? 

Afi<T listening to Mr. Herndon testify I think 

stated In the probation report. 

T know more about him, than what ir./ 1 tan V oa 

thin, 1 know noro ulxnut Mr. Herndon the n Mr. Sachs 


25 I 


doe -, . 
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m 

MS. SHLTZLk.. . arr. 3arr your Honor (Joes. 1 am 


sum of that 


T>ii: COUHT: I don’t think the repo*, t is insig- 

ni j jcant. 

Vhr only real possibility of crrc*. As that who 

r*. ' r. sa t: ■■ i-in Cor. nor 1 g the husband, nr.d * ias a 

• is the -•;rot!>■ in-lav^aml 

jj-v the hvisban^ of his sister. His sist... s husband c 

. • is Robert Connor. 

MS. SLL-.h : There is al :o the fa_t ua to 
robbing the i...ml . The report says he admitted going 
to rob the bank, 

Ti y. C01 . I sav that i r. the beat v or .5 ion of 


Mr. Si. ■ > no clear i'-so flection of what lie 

said. He enter* a tuc ban.: with the intent to 100 it. 
Atte 1 >pti ng to rob i bank is a very serious crime. 

MS. ShLTZl.h: I am not sayi ny that it isn’t, 
ret! icularly, I aiu saying that it v.-as not attempt but 
i: - .-;t. Tli.it is one of the errors in the report. 

That is one of the inaccuracies. 

It say' on page 15 or 1G that Mr. Herndon his 
Mtl uvit the i.ACC was unwholesome for his welfare. 

THt COURT: What page is that? 

Mb. SHLTZUK: I think it is 16. 
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MR. S7»Cu;': 1 h. 'Chen it goes on t> IG. 

MS. ShLYddR: Your Honor, thrre in a report 
from the supervising council at. the 1JACC. huge 3 C>. 

Mr. Herndon in effect tolil them deliberately in of i».ct 


that the proj) . war, un'holor.omu to iiin welfare. 

Tllh COUi V: Does that affect anything else? 
MS. Slh.YhdR: Mo, your Honor. 

THi. COi.r.Y: !)o you have any tiling cine to say? 
MS. I'A.u. ",LK: 1 have mo: e to say. Judges. 1 


have : re to say. 

TH: COl i.V: Make it r uick. I have a courtroom 

full of lav.-ycru. 

MS. Sld.T/KR: Yen, your honor. 

T\r, you hov, W ' VT* a jn-y T -nr, - 

Court is aware of all of the facts. 

THk COURT: I know it. Those are legal ncican- 

ties . 

MS. Si .LV.'hK: but at the clone of the jury tria 
I nysclf spol.v to some of the jurors. I had an oppor¬ 


tunity to speak to pome of the .lurors. 

•pm COURT: I hold no stock whatsoever in chat 

juror:: believe, not at all, just the .erdiot. 

MS. ShLYChU: hut, at th' tine v/e were advised 
that on the question of actual attcnpLed robbery, 
that us to if ho attempted to pull out the gun, they 



t 


f 
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would have voted to acquit him. There was apparently 
one juror who had hcon mugged at soi.'.eti..io or other. 


’/not was the On*’ hold-out. 


.’V . r.DJL i: ' o, I was t icro, too. That in not 
l.rr . Oiu p< r . >11 gave us t'> * standi r. j. Mayjj z seven 


.’t t .».* lot'’:: of the prosecution. 

. or. .': I won't cv- .. consitho- that kind 


t> I O' 1 . 


1 .! • no c . j !<*r t'* it <n ::y raisal of 


iv. horn > ,. 


T made- i iy owe appraisal o' him wood ho 
• i i. T thi ho wars a constant liar. ill* had a 


cjun and h-- pointed 5 t.. 


Your - i nr.ir nrr ?.<•>•< rl- i <: t-his. 1 


I dim ;roi» .vi t . you. dr. Herndon ha.*; i. it lit ii to the 
Court. h • ha i not lied in this courts »*. he has not 


interior, v. with the process of law. 

It was hi ; ; isition and iio still maintains it 
that no • it. into Lh bank at the time that he uid and 


ho inton'i- 1 to ru! the bank. 


Till. COUi’Y : bow, when ho tool, the witness stand 
m l he started to testify, ho wanted to n ike ..are 
th L the jury un rstood that it war intent to rob a 
bin’.. He wan tod to nuke sur< that thev knew it was 


intent t roh a hank. Inlea, to ro’> a oanl. Is a 


/ 



3 |! 

4 


8 It 


K) 


II 




13 j 
I 

14 

13 ’ 

10 l| 


17 i' 

18 

in |; 

2u ;i 
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22 
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II 

24 
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lessor crime. 

Mr. Corcoran war, avarc of it. 

.MS. SELTZER: Your Honor, it was only on that 

theory that Mr. Herndon took the stand. 

TUI: COURT: Correct. 

Ho-./, vV n he got on the witness stand he 

contrived to t ink of every way he could to offer 

testimony concerninq i . Everythingwas intentJ 

nl o nt. 

■vervthiny el: ■ fa » consi i'*red very carefully . ^rd 

very carefully planned . Every chance he ^ov 

he tried to show Intent. And. .in addition 

to that h turn'd ■ aroun.l and '■•’hen saw Leo ,oi thrt.o 

every chance he rot 

or lour blacks on the jury N he mad* ii. a point/to sl:o\' 
in the ter.tii r>ny. that v/hen he was stopped h;. llerndon 

said, Don't do that.. I'i.» your brother. And the 

who 

gent. 1 <.man/was a security officer snid, ; 

you arc not a brother t f mine. 

MS. SELT'/., h: Your Honor, that as in the report 
of the agent. That was not said by Mr Herndon. It 
war. in the agent’s report. 

I 

THE COURT: He said it. He had a perfect right 

to . 

DuL, when ho took the stand he recojnized he 
was committing perjury^ And he knew it. lie avoided 



carefully admitting attempted robbery in the bank. 


26 
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And he did anything r cover that up. but when he 
said, I am 3 orry, I am sorry, and he wa3 charged wrth 
attempted robbery l What he said was that 
he intended tc d > that. lie was attemptin'/ to rob the 


l vr . 


. he said that he -jot the idea 
ro and then eavn it ..p. 


a.in me to read till.: report aLout 


: .r . Her n< n . 


’• . • LLT7HU: Your Honor, you 3ay you 3aw him 

r i' ho jury. You say you saw him look right 
at tho 1 1 on the jury. I don’t understand what 

your "mor o' netting at. 

i'll '• v ile was trying certainly to impress 

th-. We are not brothers. 

WJiat T r :an to say is that he took every 
ore-- s ion to lira ng that point up. Kvcry time ho could 
he certainly did. — 


point? 


us. v; - ::k : Your Honor, could I just make one 


Till. COURT: There is a courtroom full of people. 


You have five more minutes. Then I an 'joincj to 
impose sentence. 

MS. SULT7.HR: It was his belief that the guard 




% 






! 
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■ 

i ^ 

had soon the gun 'tuck in hia punts pocket. 



THE COUKT: Ho raade a point of this in his 


*1 

testimony, lie kept referring to the fact that you are 


4 

not ray brother. he was referring to the fact that 


J 

he was a Jamaican, or not a Jamaican. l.e certainly 



took every opportunity to point thin up. 



The point is, I don't believe his testimony. 


8 ! 
ii 

Mr. Herndon certainly took every opportunity tlut he 


9 1 

could to bring this up while he testified. 


10 ! 

Th.erewere 11 people who disagre- dwith you. 


„ 

I am thinking the case of U.S. against, you know the 


12 

case. It is a Legal Aid case. The Lcvjul Aid Society 

the sentence 


13 

handled that. case. I added two yearn onto/ - because 


14 ; 

the defendant took the stand and lied. I am not rolnrr 

on the crime that he committed. 


15 

to do that here. I am Just polriR to sentence him/ I 


16 

not going to sentence Mr. Herndon ,on his ability to 



teli the truth. _ 


18 

MS. SELT'/i-.H: The crime that he committed was 



Into the bank 


19 

before he walkc 4 /. before ‘no walked into the bank, he 

robbery. 


20 

intended to commit a / he did not attempt to 


21 !! 

commit a robbery. He intended to rob the bank. 


22 1 

Tin: COURT: Hut because he took the stand and 



bln* 

c 

23 : 

practically confessed to intent to rob/the bank you 


24 

think he should be probated? 


25 ; 

_ii_ 

Its. SLLT2H.K: He did confess to it. 


r ■ , v 





HI 
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T'iK C‘ To it- nt. That intent would be 




the 

;:.er o. n.;o. 





Si '.y:t i: He admitted that he bought the 




toy c; 

. into tli-- 'rank with intent to rob. 





• . CO •: But til intent that he had stopped 




f" 

■ aint- 

1 




. .. 31’' ’ : He may have attempted, but he 




chmv • 

h : . nil. .. Ho felt. sick. 





.Chi - Me felt sick? lie chunejed his mind 




at tli 

t point •’ n ho realized that he could not get ; 




away 

i 11 i i t . 





Vl : .or-* talk about it the mere 1 recall. 

•— 4 * 





I IS. Sbb .. . : Your Honor, you know th.>t we had 

i 




a hu;.< 

; rr T • 1 





: They realized tn t he lied. he 




cortr. t. 

u)L]'’ lie.! while he was on the witness stand. 





I’,.;. SELT: HR: He did not attempt to do that. 




1 do 

Id vc thin man. 



v.» 


THE COURT: I cannot believe that, he has been i 

i 




stru in' t forward . 1 , 

—i J 



21 1 


The aeconl trial, the second time he did that, 




too. 

Every chance he got indeed he did that. 


( 



MB. SELTHER: He did not change his story. lie 



2-1 

has novi-r changed his story. He has not changed his 




story 

up until today. He has never changed his story. 
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2 ii 


10 

11 

1 .' 

1 I 

ir> 

if. 


io 1 ! 


■21 ;! 


2 :» 
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TH':. COUhT: In light of his background and the 
fact that he testified,and took the stand,and avoided 

«i• >vid. nc t<» the point that ho attempted to rob 


»n nV 
*'*** 1 


. • T . /.rjd: he woulu have pleaded guilty ii 

pi.i ’ 1 i'.e gun out. 

Til • . why? Did anybody < lay sec* the gun? 

Do vou have tnything else to 3. y before I 
>' 'h . g rii'Jnn? 

;;j. • ’ *.R: Your Honor, this in not an uttonptjei 


1 rob! I 


•it an intended ban). il ' tery .He inte^ 


to ) o'' th.- bar; v'hich is basically a .tate of nino. T fjsV 
t' ! verjr "o'ioj t take that into consideration. 




oircuostanct ; an you can be. 

Tt rooms to no that this in a 1 \r di f ferent 
i--it. It i- very different for a po* son to u/alk 
into a ban! and attempt to rob it. T is van something | 
different. i!• just intended to do it Thau is a 

of rind. That wnf> not. tin coituai union or the act j 
of the crime. lie did not do anything. 

Intent in a state of mind. The lav defi' is 
intent as a slate of nind. It. was only a state of 

mini that he wanted to go into the bank and do none- 

9 

tiling . 






« 
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I would ask your Honor ? to be lenient in view 
of the fact::. Also in view of the fact that ho changed 
ni.rd and that he didn't attempt to rob that bank. 

THU COURT: I will assume that all hat he uid 
v i . put people in fear of their lives. 

!<;>, :c LT7.UR: Jn view of that, and in vie..’ of 
the foot th.it th* re /-re some inaccuracies in the 
probation report, I would ask your Honor to be as 
1 it as you can be v/ith him. I think the probation! 

art is untrue. It is based solely on this defendant 
opt rir.q a sank with intent to rob the bank. 

Tic: COURT: David Herndon, on your pica of 

r , Itv to the second count of the indictment I sentence 

enre an 1 

MU- t •» u,c/cu'.to .. the Attorney Gen ral or his 

who win 

,.i]y nuVh'P'.'i rep: sentativo / choc: :e a place of 
confinement for a term of five years under Title IS, 
U.S.C. 1203(a)(2). 

It; there a motion? 

MR. GOULD: Your Honor, the Gov >rm.?nt would 
iv to di ii:.s Count One of indictnen VS OR 102. 


Also, the underlying indictment which is 74 


CR Chi 7. 


Till. COURT : ’’otion granted. 

Mb. SLLTZKR: Your Honor, could you give the 


def«.ndani a week to surrender? 
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had any question In say i.tind 
about thi: .t. r Vi , tho other judges on uhc panel 

' - ■> i' • ’ *id ) iv; given him eight ycaru. 



pp.Fi:: r a 

: Your Honor, 

nay 

I nay s> 

; *oth 

ing 

I ’ 


ill of :i*.y court 

app e 

aranceo. 

I 

do 



• have to put 

a f t 

■./ things 

in 



bin inf sn? 


T havi , fov: days just to tidy up a little* 


Did diy.'V ; I did work tor the Probation 


■a );i at was going to happen 


todav . 




> W I 


-J'** J 


.appei t' uia . m a cornnrlnJty worker 
for the; ’’robntion I'cparLifnl.. 

• ; , C i.'hat do you have to do? 

.idlin' I have a coo. lc of kids that 

>at reports on. Those arc for jobs 
an thi," Like that. 

I have a boy who is ready to go to boy’s nigh. 
T just have to take him down to the Hoard of 

Education. 

THE COUP?: r’otion denied. 
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